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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Errol WIlians, Conplainant v. Lucas Associates, Inc. (fornerly
Lucas & Associates), Respondent; 8 U S.C. 81324b Proceedi ng; Case No.
89200552.

DECI SI ON AND ORDER GRANTI NG | N PART RESPONDENT' S MOTI ON TO DI SM SS,
AND ORDER TO SHOW CAUSE

(Cctober 22, 1990)
MARVIN H MORSE, Adninistrative Law Judge
SYLLABUS

1. daimthat enpl oynent agency has unlawfully discrininated agai nst
an individual on the basis of national originis within the jurisdiction
created by Title VII of the Cvil R ghts Act of 1964 (Title VII) w thout
regard to the nunber of enployees of such agency. Wile Title VII
jurisdiction is linmted generally to enployers of nore than fourteen
i ndi vi dual s, t hat threshold is inapplicable where the alleged
discrimnator is an enpl oynent agency.

2. Pursuant to the Inmigration Reform and Control Act of 1986
(IRCA), administrative |aw judges have jurisdiction only over clains of
unl awful national origin discrinination where the alleged discrimnator
enpl oys between four (4) and fourteen (14) individuals. Because |RCA
prohibits overlap where jurisdiction is created by Title VII, there is
no power under |IRCA to adjudicate <clains of national origin
discrimnation where the alleged discrimnator is an enploynent agency
regardl ess of the nunber of enpl oyees.

Appear ances: ERROL WLLIAMS, Conpl ai nant.
REG NALD H WOOD, Esqg., for Respondent.

| . STATUTORY AND REGULATCRY BACKGROUND

The I nmmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99- 603, 100 Stat. 3359 (Novenber 6, 1986), enacted a prohibi-
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tion against unfair imrmgration-related enpl oynent practices at section
102, by anending the Immgration and Nationality Act of 1952 (INA 8§
274B), codified at 8 U S.C. 88 1101 et seq. Section 274B, codified at 8
U S.C. 8§ 1324b, provides that "~ "[I]t is an unfair immigration-rel ated
enpl oynent practice to discrimnate against any individual other than an
unaut horized alien with respect to hiring, recruitnment, referral for a
fee, or discharge from enpl oynent because of that individual's national
origin or citizenship status. . . .'' (Enphasis added). Discrimnation
arising either out of an individual's national origin or citizenship
status is thus prohibited. Section 274B protection from citizenship
status discrinmination extends to an individual who is a United States
citizen or qualifies as an intending citizen as defined by 8 US. C §
1324b(a) (3).

Congr ess established new causes of action out of concern that the
enpl oyer sanctions program enacted at Section 101 of I RCA (INA § 274A),
8 U S C 8§ 1324a, mght lead to enploynent discrinination against those
who are ~“foreign looking'' or "~ “foreign sounding'' and those who, even
t hough not citizens of the United States, are lawfully in the United
St at es. See " Joint Expl anatory St at enent of the Commttee of
Conference,'' Conference Report, IRCA, HR Rep. No. 1000, 99th Cong.
2d Sess. 87, reprinted in 1986 U S. Code Cong. & Admin. News 5840, 5842.
Title 8 U S.C 8§ 1324b contenplates that individuals who believe that
t hey have been discrim nated agai nst on the basis of national origin or
citizenship may bring charges before a newy established Ofice of
Special Counsel for Immgration Related Unfair Enploynent Practices
(Special Counsel or OSC). OSC, in turn, is authorized to file conplaints
before adm nistrative |law judges who are specially designated by the
Attorney Ceneral as having had special training "~ “respecting enploynent
discrimnation.'' 8 U S.C. 8§ 1324b(e)(2).

IRCA also explicitly authorizes private actions. Wenever the
Speci al Counsel does not within 120 days after receiving a charge of
national origin or citizenship status discrinination file a conplaint
before an administrative law judge with respect to such charge, the
person nmaking the charge may file a conplaint directly before such a
judge. 8 U . S.C. § 1324b(d)(2).

I'1. PROCEDURAL SUMVARY

Errol Wllians (Wl lians or Conplainant) a citizen of Jammica and
a permanent resident alien of the United States alleges that Lucas
Associates, Inc. (formerly Lucas & Associates, Lucas, or Respondent)
refused to refer himfor enploynent with Touche Ross & Conpany or Touche
Ross (now Deloitte & Touche) on or about January 27, 1989 in violation
of 8 US.C 8§ 1324b. Specifically, Com
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pl ai nant alleges that Respondent conmmitted unfair immigration-related
di scrimnation based on Conplainant's citizenship status and his Jamai can
national origin.

Conpl ainant tinely filed a charge of discrinination dated April 4,
1989 with OSC on May 4, 1989. On July 21, 1989 Special Counsel, by
| etter, determ ned that there was "~ no reasonable cause to believe that
the charge of citizenship status discrimnation is true.'' OSC also
declined consideration of the national origin portion of the charge
stating it lacked jurisdiction over enployers covered by Section 703 of
Title VII of the Gvil Rights Act of 1964, as anended, 42 U.S.C. § 2000e-
2. Conmpl ai nant was advi sed by that letter of his right to bring a private
action which would be tinely if filed not later than Novenber 30, 1989

On Cctober 30, 1989 Conplainant filed a Conplaint with the Ofice
of the Chief Admnistrative Hearing Oficer (OCAHO . An Anended Conpl ai nt
was filed on February 20, 1990, at which tine | was assigned this case

By order dated May 25, 1990 Respondent was granted an extension of
time for filing its answer. On June 29, 1990 Respondent filed an Answer
and Mdtion to Dismiss for Lack of Subject Matter Jurisdiction or
Alternatively for Failure to State a Claim Upon Wich Relief Can be
Ganted (Mtion). | issued an Order of Inquiry (Order) on August 20, 1990
in which | specified certain questions to be answered and docunents to
be provided by the parties. Conplainant has replied neither to the Mtion
nor to ny Order. In ny Order to Show Cause | am provi di ng Conpl ai nant an
opportunity to explain his failure to have replied as an alternative to
dismissing his Conplaint in its entirety at this tinme. For the reasons
di scussed bel ow, this decision and order disposes entirely of so nuch of
the Conplaint as alleges national origin discrimnination

I11. DI SCUSSI ON

A. National Oigin Jurisdiction

Conpl ai nant all eges that Lucas Associates, Inc. denied hima job
referral because of his Jamaican national origin and his citizenship
status. | RCA authorizes causes of action arising out of national origin
di scrimnation agai nst persons or other entities who enploy between four
(4) and fourteen (14) individuals. 8 U S.C. § 1324b(a)(2). See WIlianson
v. Autoramm, OCAHO Case No. 89200540 at 4 (May 16, 1990); U.S. v. Mrce
Watch Corp., OCAHO Case No. 89200085 at 11 (March 22, 1990) anended (May
10, 1990); Wsniewski v. Douglas County School District, OCAHO Case No.
88200037 at 3 (Cctober 17, 1988).
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Section 102 of | RCA nakes plain that national origin discrimnation
covered by Title VIl of the Cvil Rights Act of 1964, 42 U S.C. 88 2000e
et seq., is outside IRCA jurisdiction. |IRCA prohibits overlap with the
national origin jurisdiction of the Equal Enploynent Cpportunity
Conmi ssion (EEOC) established by Title VII. 8 U S.C. § 1324b(a)(2)(B).

To date, national origin discrinmnation cases under |RCA have
generally turned on the jurisdictional issue of whether an enployer
enpl oys nore than fourteen (14) individuals. |If such a finding is nade,
the IRCA national origin discrimnation claimw |l be dismssed by the
adm nistrative law judge because the national origin charge is covered
by Title VI, Section 703(b), 42 U S.C. § 2000e(b). See WIllianson, OCAHO
Case No. 89200540; Ndusorouwa v. Prepared Foods, Inc., OCAHO Case No.
89200191 (July 3, 1990); Bethishou v. Ghnite Mg. Inc., OCAHO Case No.
89200175 (August 2, 1989).

This is a case of first inpression charging an enpl oynent agency

with national origin discrinmnation wunder |RCA \Wile Title VI
jurisdictionis limted generally to enployers of nore than fourteen (14)
i ndi viduals, analysis of Title VII inforns that this threshold is

i napplicable where the alleged discrimnator is an enpl oynent agency.

The legislative history reflects congressional intent that |RCA
aneliorate the " “inadequacy of current law to protect individuals from
the potential act of discrinmnation that nmay uniquely arise from the
i nposition of [enployer] sanctions.'' House Committee on Education and
Labor Report, H R Rep. No. 682, 99th Cong., 2d Sess., pt. 2, at 12,
reprinted in 1986 U S. Code Cong. & Admin. News 5649, 5761. |RCA would
only fill the gap in Title VII jurisdiction. Recognizing that Title VII
generally inposes a nunerical threshold of fifteen (15) enployees for
national origin discrimnation actions agai nst enpl oyers, Section 102 of
IRCA national origin jurisdiction enconpasses enployers who enploy
between three (3) and fourteen (14) enployees. 8 U S. C. 88 1324b(a)(2)
(A and (B).

| RCA explicitly limts national origin jurisdiction to clains of
discrimnation that are not covered by Section 703 of Title VII. 8 U S.C
8 1324b(a)(2)(B). Wile Title VIl Section 703(a) applies only to
enpl oyers of fifteen (15) or nore individuals, Section 703(b) of Title
VIl provides, without any words of linmtation, that “~"It shall be an
unl awful enpl oynent practice for an enploynent agency to fail or refuse
to refer for enploynent, or otherw se discrimnate against any individual
because of his . . . national origin . . . .'" 42 U S C § 2000e-2(b),
(enphasi s added).

1631



1 OCAHO 254

T Enpl oynent agency'' is defined at Section 701(c) of Title VII:
""The term " enploynent agency' means any person regularly undertaking
with or without conpensation to procure enployees for an enployer or to
procure for enployees opportunities to work for an enpl oyer and incl udes
an agent of such a person.'' 42 U S C. § 2000e(c). This definition is
separate and apart from the term "~ “enployer'' which includes in its
definition the nunerical threshold of fifteen (15) enployees. Section
701(b), 42 U.S.C. § 2000e(b). Based on the record before ne |I find that
Lucas Associates, Inc., is an enploynent agency within the paraneters of
Title VI, Section 701(c).

It appears unnistakable fromthe foregoing analysis that, for Title
VIl purposes, national origin jurisdiction attaches in the case of
enpl oynent agencies without inquiry as to the nunber of enployees. Cf.
Cty Conmin. on Human Rights v. Boll, 8 F.E.P. 1139 (N. Y. Sup. C. 1974)
(one individual who counseled and referred nmal e graduates of the Harvard
Busi ness School was determined to be an "~ enploynent agency'' within the
neani ng of anal ogous New York Human Rights law.) A |eading comrentator
agrees: "~ a single person may be an enpl oynent agency wi thin the neaning
of 8 701(c).'' B. Schlei and P. G ossnan, EMPLOYMENT DI SCRI M NATI ON LAW
at 657 (1983).

I conclude also that the prohibition of |IRCA against wunfair
imrgration-related enploynent practices with respect to "~ “recruitnent
or referral for a fee,'' 8 U S . C. 8§ 1324b(a)(1), is the IRCA violation
inplicated in the present case, and that " “a person or other entity'' as
so described in IRCA is an enploynent agency for Title VII purposes. It
appears, therefore, that the congruence of Title VII and Section 102 of
IRCA with respect to enploynent agencies is such that there is no
national origin jurisdiction under |IRCA for national origin based
di scrim nation clains agai nst enpl oynent agencies.?

Accordingly, | hold that enploynment agencies are exceptions to
| RCA's national origin jurisdiction. Enployment agencies are not persons
or entities covered by IRCA with regard to clains of national origin
discrimnation. &f. U S. v. LASA Marketing Firms, OCAHO Case No. 88200061
(Novenber 27, 1989) (where there was no claim of national origin
di scrimnation under | RCA, but the enploynent agency was found liable for
citizenship based discrimnation). Thus, while they are covered enpl oyers
under I RCA for citi-

L M. WIlianms does not lack a venue in which to seek a remedy for the alleged
national origin discrimnation charge. The Ofice of Special Counsel's July 21, 1989
determination letter reflects that OSC referred Conplainant's national origin
discrimnation claimto the Equal Enploynent Qpportunity Conm ssion (EECC). See 8
U S.C. 8§ 1324b(b)(2).
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zenship discrinmnation clains, 8 US C 8§ 1324b(a)(1), enploynent
agencies are not subject to IRCA's national origin jurisdiction

Havi ng concluded that enploynent agencies are not covered by | RCA
with regard to national origin discrimnation, | disnmss Conplainant's
claimof national origin discrimnation for lack of jurisdiction

B. Fee Shifting Denied

Respondent's Answer and Mtion to Dismiss asks for an award of
attorney's fees pursuant to 8 U.S.C. 8§ 1324b(h), specifically requesting
a finding that Conplainant's ~“argunent is w thout reasonabl e foundation
in law and fact.'' Respondent correctly quotes the fee shifting
aut horization of Section 102 in favor of prevailing parties. Subsection
(h) provides explicitly, however, that "“an admnistrative |aw judge, in
the judge's discretion, may allow . "' a reasonable attorney's fee

That Conplainant's charge of national origin discrimnation is
di smissed for lack of jurisdiction is not, per se, a warrant for fee
shifting. Conplainant is a pro se |litigant asserting a claim of
di scrimnation. See Scarselli v. Reserve Managenent Co., 33 Enpl. Prac.
Dec. para. 33981 (S.D. N.Y. 1983) (where clainmant, acting pro se in a
discrimnation suit found to be frivolous, was not required to pay
attorney's fees.) Mor eover, Speci al Counsel upon declining on
jurisdictional grounds to file a conplaint before an administrative |aw
judge, advised WIllians that he may file his own conplaint "~“directly
before'' such a judge. Letter, OSC to Errol L. WIlians, dated July 21
1989. Gven the apparently untutored status of Conplainant, | cannot
assune that he would anticipate the subtleties of jurisdiction that m ght
have been clarified had he been represented by counsel or otherw se
i nf or ned.

Accordingly, in light of Conplainant's pro se status, apparent
unsophistication in legal matters, and the relatively untested new venue
created by IRCA | do not find his filing this action unreasonable or,
as a prudential nmatter as distinct from legal niceties, I|acking

foundation. WIllianson v. Autorama, OCAHO Case No. 89200540 at 8 (May 16,
1990). Upon consi deration, Respondent's request is denied with respect
to the claimof national origin jurisdiction

There is need for caution in awarding attorney's fees | est those who
nost need I RCA's protection becone vulnerable for what was intended to
be an expansion of civil rights renedies. See Soto v. Ronero Barcelo, 559
F. Supp. 739, 742 (D. Puerto Rico 1983), where the court cautioned that
prevailing defendants in civil rights cases should not be routinely
awar ded attorneys' fees "~ “given the pur-

1633



1 OCAHO 254

poses of the civil rights |aws. Al t hough this decision and order
di sposes solely of the national origin portion of the WIIians'
Conplaint, | anticipate, absent persuasive argunent to the contrary, that
I would reach a simlar result as to fee shifting with respect to the
Citizenship discrimnation issue in the event that renmmining aspect of
t he Conpl aint should al so be disn ssed.

V. ORDER TO SHOW CAUSE WHY CI TI ZENSH P DI SCRI M NATI ON CLAI M SHOULD NOT
BE DI SM SSED

In an Order of Inquiry issued August 20, 1990 | requested of both
parties specific information and docunentation to be filed by Septenber
7, 1990, relating to so nmuch of the Conpl ai nt as alleges
citizenshi p-based discrinination. Respondent tinely replied and filed
affidavits in support of its Mdition to Dismiss. To date Conplai nhant has
failed to reply.

Conpl ai nant is advised that | will accept a response to Respondent's
Motion to Dismiss for Failure to State a Claimprovided that Conpl ai nant
shows good cause by way of explanation for his failure to have tinely
responded to ny order of August 20, 1990. The rules of practice and
procedure of this Ofice contenplate that a default decision nay be
entered against any party failing, wthout good cause, to appear at a
hearing. 54 Fed. Reg. 48,593, 48,604 (Novenber 24, 1989) (to be codified
at 28 C.F.R § 68.35(c)). Conplainant is cautioned that failure to
respond and to reasonably explain delay may result in ny treating
Conpl ai nant as having failed, without good cause, to appear at a hearing,
and a deci sion may be rendered agai nst him

This Order affords Conplainant until Novenber 9., 1990 to respond to
Respondent's Mdtion and nmy August 20th Order. Title 28 C.F. R 88 68.35
(b) and (c) authorize entry of a decision and order disnissing a
conplaint and finding a conplainant in default for failure to respond to
a pretrial order. See US. v. Nu Line Fashions, lInc., OCAHO Case No.
89100566 (March 30, 1990) and Troncoso v. Ferlin Service lIndustries,
Inc., OCAHO Case No. 88200235 (Decenber 5, 1989) (default judgnents
entered for failure to respond to pretrial order). See also Fed. R GCiv.
P. 41(b) made applicable to proceedi ngs before adninistrative | aw judges
by 28 CF.R 8 68.1, (a conplaint may be involuntarily dismssed for
failure to conply with an order); Cascante v. Kayak C ub, OCAHO Case No.
89200530, (Order Dismissing Action for Lack of Prosecution Pursuant to
FRCP Rule 41(b)) (August 27, 1990); Cf. Banuelos v. Transportation
Leasing Co., et al., OCAHO Case No. 89200314 (Septenber 10, 1990)
(Decision And Oder Dismissing Wth Prejudice Conplaint Against
Respondent Bortisser Travel Service) (failure to
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conply with judge's order resulted in sanction of dismissal of a
respondent agai nst the Conpl ai nant).

V. ULTI MATE FI NDI NGS, CONCLUSI ONS AND ORDER

I have considered the pleadings and affidavits of the parties.
Accordingly, and in addition to the findings and conclusions already
specified, | nmake the following deterninations, findings of fact and
concl usi ons of | aw

1. That the entire record on which this Decision and Order is based
consi sts of the pleadings, including attachnents.

2. That Lucas Associates, Inc. recruits or refers for a fee, and,
as such, is an enploynent agency.

3. That there is no IRCA national origin jurisdiction with respect
to an enpl oynent agency since such a person or entity is subject to the
jurisdiction of Title VII, Section 703, 42 U S.C. § 2000e-2.

4. That | disniss the claimof national origin discrinination for
| ack of jurisdiction.

5. That the request for fee shifting pursuant to 8 U . S.C. § 1324b(h)
is denied as to the national origin discrinmnation claim

6. That pursuant to 8 U. S.C. § 1324b(g)(1), this Decision and O der
is the final adm nistrative order with regard to the claim of national
origin discrimnation and "~ “shall be final unless appealed'' within 60
days to a United States court of appeals in accordance with 8 U S.C. §
1324b(i).

SO CORDERED.
Dated this 22nd day of Cctober, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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